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OPINION

The defendant, Chester Floyd Cole, appeals from his conviction of rape of achild. Tenn.
Code Ann. § 39-13-522 (1997). The defendant contends insufficient evidence existsto support his
convictionfor rape of achild, and thetrial court improperly gpplied enhancement factors(6) and (7)
in determining his sentence. We affirm the defendant’ s convi ction and remand for new sentencing.



|. Facts

On September 5, 2000, the defendant was indicted on four counts of rape and two counts of
rape of achild, all against his stepdaughter. Pursuant to an order severing count five from the other
charges, the defendant was tried separately on one count of rape of achild. Tenn. Code Ann. 8 39-
13-522. The State called three witnesses including thevictim; the victin' s brother, Martd Lewis,
and the victim’s grandfather, Tom Lewis. The defendant testified and cdled his mother, Vadie
Cole, and hissister, CarlaBallard to testify on hisbehalf. Thefollowing testimony was adduced at
trial.

Thevictim, who was sixteen yearsof age at thetime of trial, testified to the events occurring
on the day the defendant raped her in April of 1995, when she was nine years old. The defendant
lived with her family in Lincoln Courtsin Jackson, Tennessee. On the day of the rape, the victim
sought permission from the defendant to ride her bicycle outside. The defendant led her to her
mother’ s bedroom and removed her clothing. Shetold him to stop, but the defendant sai d nothing.
After he removed her dothes, the defendant penetrated her vagina with his penis. Although she
attempted to push the defendant away, she was unable to do so.

The victim’s brother, Martel Lewis, testified to witnessing the defendant rgpe his sister in
April of 1995. Martel, who isoneyear older than the victim, lived with hisfamily in Lincoln Court
but, shortly after the rape, moved to live with his grandparentsin Humboldt, Tennessee. On theday
of the incident, he was playing outside and went inside to get adrink of water. Helooked into his
mother’ sbedroom and saw the defendant on top of hissister. He saw the defendant, with hisclothes
pulled down, moving up and down on top of the victim. The victim was wearing only her shirt.
Hetold the defendant to get off the victim. The defendant jumped up off the victim and ran out of
the bedroom. The defendant cried and asked Martel and the victim not to tell anyone. Martel did
not tell anyone about theincident until his grandfather, Tom Lewis, asked him about the defendant.

Tom Lewis, the grandfather of Martel and the victim, testified that Marte began living in
hishome in mid-1995. In March of 2000, Lewis became aware of a police investigation regarding
an incident involving the defendant and the victim. When Lewis asked Martel if he knew anything
regarding the investigation, Martel reluctantly told him about the April 1995 incident.

VadieColetestified that in 1995, the defendant lived with her fromthefirst week in February
until September or October of 1995. Cole stated that Lisa Cole, the defendant’s wife, had the
defendant arrested in February of 1995. She said she had alowed the defendant and his three
childrento livewith her from thetime of hisreleasefrom jal until he moved into hisown apartment
inLincoln Court inthefall of 1995. Cole said the defendant remained with her all day and all night,
except when he attended church.

Carla Ballard, the defendant’ s sister, testified that in 1995, the defendant lived with their

mother due to thedefendant’s need for care after his1994 back surgery. Shefurther testified to the
defendant’ sliving arrangements at thetime of thedleged rape. LisaCole, the defendant’ swife, did
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not live with the defendant from January until December of 1995. The defendant moved into their
mother’s home in January of 1995 after his wife had him arrested. In November of 1995, the
defendant moved into his own apartment in Lincoln Court. During November of 1995, Lisa Cole
and her three children moved back in with the defendant. However, Marte did not move into the
apartment with his mother, the defendant, and histwo sisters at thistime.

The defendant testified that he did not have sex with the victim in April of 1995 and
presented testimony regarding hisliving arrangements during the timeof the alleged rape. Helived
with his mother from February 8, 1995, until he moved into his own apartment in August or
November of 1995. Hiswife, Lisa Cole, the victim, and the victim’'s aster moved in with himin
November of 1995. He did not see Martel or the victim in April or May of 1995.

After conclusion of the testimony, the jury found the defendant guilty of rape of achild, a
ClassA felony, inviolation of Tennessee Code Annotated section 39-13-522. Thetrial court applied
the following enhancement factors in sentencing the defendant:
(1) The defendant has a previous history of criminal convictions or criminal
behavior in addition to those necessary to establish the appropriate range;
(6) The personal injuries inflicted upon or the amount of damage to property
sustained by or taken fro the victim was particularly great;
(7) The offense involved a victim and was committed to gratify the defendant’s
desire for pleasure or excitement; and
(15) The defendant abused a position of publicor privatetrust, or used aspecial kill
inamanner that significantly facilitated the commission or the fulfillment of the
offense.
Tenn. Code Ann. § 40-35-114 (1), (6), (7), (15).

The trial court sentenced the defendant as a sandard offender to twenty-five years
incarceration, to be served at 100% asachild rapist. Thedefendant filedaMotionfor New Trial and
Verdict of Acquittal or Motion to Amend Sentence. The defendant’ s motion contended that the
evidence was insufficient to support the verdict, the court improperly permitted hearsay testimony
of Tom Lewis, and the court improperly applied enhancement factors (6) and (7). Thetrial court
denied the defendant’s motion. The defendant brings this appeal to challenge the sufficiency of
evidenceand the application of enhancement factors (6) and (7) inthe cal cul ation of histwenty-five-
year sentence.

[I. Analysis
A. Sufficiency of Evidence
The defendant argues that the evidence is insufficient to support his conviction of rape of a

child. The defendant suggests that testimony of his mother and sister established the fact that he
lived with hismother during April of 1995. The defendant maintains that testimony offered by his



mother and sister, regarding his domicile at the time of the rape, is adequate proof that he did not
commit the crime at issue.

When a defendant challenges the sufficiency of the evidence, the standard of review is
whether, after viewing the evidence in thelight most favorabl e to the prosecution, any rational trier
of fact could have found the accused guilty of every element of the offense beyond a reasonable
doubt. Statev. Buggs, 995 S.W.2d 102, 105 (Tenn. 1999), see also Jackson v. Virginia, 443 U.S.
307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560, 573 (1979); Tenn. R. App. P. 13(e). Thisrule
appliesto findings of guilt based ondirect, aswell ascircumgantial, evidence. Statev. Brown, 551
SW.2d 329, 331 (Tenn. 1977). All questionsinvolving the credibility of witnesses, the weight and
valueto be giventheevidence, and all factual issuesareresolved by thetrier of fact. Statev. Pappas,
754 SW.2d 620, 623 (Tenn. Crim. App. 1987). “A guilty verdict by the jury, approved by the tria
judge, accredits the testimony of the witnessesfor the Stateand resolves all conflictsin favor of the
theory of the State.” Statev. Grace, 493 SW.2d 474, 476 (Tenn. 1973). A jury conviction removes
the presumption of innocence with which a defendant isinitially cloaked and replaces it with one
of guilt, so that on appeal, a convicted defendant has the burden of demonstrating that the evidence
isinsufficient. Statev. Tuggle, 639 SW.2d 913, 914 (Tenn. 1982).

Thedefendant assertsthat hismother and sister corroborated histestimony that hewasliving
outsidethevictim's homea thetime of thergpe. The defendant contendsthat histestimony, aswell
as the testimony of his mother and sister, is conclusive proof that the rape did not occur.
Furthermore, he argues that the children were not credible witnesses due to inconsistent testimony
by the victim and her brother concerning whether the victim wore clothing while she was being
raped. The victim testified that the defendant removed her clothes, but her brother testified that
when heinterrupted the defendant raping his sister, shewaswearing at-shirt. The defendant argues
that no rational trier of fact could have found him guilty of rape of achild.

After hearing all testimony, the defendant wasfound guilty of rapeof achild. Indetermining
the sufficiency of evidence, this Court does not reweigh or evauate the evidence. Statev. Cabbage,
571 S\W. 2d 832, 835 (Tenn. 1978). This Court may not substitute our inferences for those drawn
by thejury from circumstantial evidence. Liakasv. State, 199 Tenn. 298, 305, 286 S.W.2d 856, 859
(1956). It is not the duty of this Court to question the credibility of witnesses on appedl, that
function being within the duty of thetrier of fact. See generally, Statev. Adkins, 786 S.W.2d 642,
646 (Tenn. 1990); State v. Burlison, 868 SW.2d 713, 718-19 (Tenn. Crim. App. 1993). The
guestion of witness credibility was decided by the jury upon rendering a verdict.

To convict adefendant of rape of achild, the State must prove beyond areasonable doubt
that the defendant sexually penetrated the victim when the victim was under thirteen (13) years of
age. Tenn. Code Ann. 8§ 39-13-522. When viewed in a light most favorable to the State, the
evidence reveds that the defendant raped the victim when she was nine years old. The State
established the necessary elements of the crime at i ssuethrough the testimony of the victim and her
brother. In response to the State's questions, the victim testified that the defendant penetrated her
vaginawith his penis, in April of 1995, when shewas nineyearsold. When questioned at trial, the
victim's brother corroborated the victim’s testimony by stating that he saw the naked defendant
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moving up and down on top of his sister. We conclude sufficient evidence exists to support the
defendant’ s conviction for rape of achild.

B. Sentencing Standards

The defendant assertsthat the State failed to establish proof to support enhancement factors
(6) and (7) at the sentencing hearing. The defendant also contends the trial court erred in applying
enhancement factors(6) and (7) in determining sentencing. The State bringsto our attention that the
trial court began sentencing at the midpoint range and not at the minimum.

When an accused challenges thelength, range or manner of service of a sentence, this Court
has a duty to conduct adenovo review of the sentence with the presumption that the determinations
made by thetrial court are correct. See Tenn. Code Ann. 8 40-35-401(d) (1997). This presumption
is “conditioned upon the affirmative showing in the record that the trid court considered the
sentencing principles and al relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166,
169 (Tenn. 1991); see State v. Jones, 883 S.\W.2d 597, 600 (Tenn. 1994). Review of the sentence
requires an anaysis of: (1) the evidence, if any, received at the trial and the sentencing hearing; (2)
the presentence report; (3) the principles of sentencing and the arguments of counsel relative to
sentencing alternatives; (4) the nature and characteristics of the offense; (5) any mitigating or
enhancing factors; (6) any statements made by the defendant in his own behalf; and (7) the
defendant’s potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210
(1997); Statev. Smith, 735 SW.2d 859, 863 (Tenn. Crim. App. 1987).

“If the trial court applies inappropriate factors or otherwise fails to follow the 1989
Sentencing Act, the presumption of correctnessfalls.” Statev. Shelton, 854 SW.2d 116, 123 (Tenn.
Crim. App. 1992). According to the Sentencing Commission Comments, the burden is on the
defendant to show the impropriety of the sentence. Tenn. Code Ann. § 40-35-401, State v. Mass,
13 SW.3d 374, 387 (Tenn. Crim. App. 1999). In the instant case, the State has brought to our
attention the impropriety in thetrial court’s sentencing methodology. Weturn our attention to the
garting point for determining sentencing for this Class A felony.

C. Presumptive Sentence

Under Tennessee Code Annotated section 39-13-522(b), rapeof achildisconsidered aClass
A felony. Felony sentencing requires the trial court to begin at a prescribed point and apply
mitigating and enhancement factors to arrive a a definitive sentence. Although the current
presumptive sentence for a Class A felony is the midpoint of the range, the defendant raped the
victim prior to July 1995. See Tenn. Code Ann. § 40-35-210(c) (2001). Before July 1, 1995, the
sentencing law prescribed the minimum sentence in the range as the presumptive sentence. Tenn.
Code Ann. §40-35-210(c), (d) (1990). On July 1, 1995, Tennessee Code Annotated section 40-35-
210(c) was amended to provide that the presumptive sentence for Class A felonies “shall be the
midpoint of the range if there are no enhancement or mitigating factors.” Tenn. Pub. Actsch. 493,
8 1 (effective July 1, 1995). If enhancement factors, but no mitigating factors, are present, thetrial
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court may set the sentence above the minimum as long as the sentence is within the range. Tenn.

Code Ann. 8§ 40-35-210(d) (1989). Thetrial court sentenced the defendant as a Range | offender,
which constitutesfifteento twenty-five-year sentences. Thetrial court erroneously began sentencing
at twenty years, the midpoint, under the current sentencing guidelines and then proceeded to apply
enhancement factors. However, if enhancement and mitigating factorswere present, thetrial court
should have started at the minimum sentence, pursuant to pre-July 1995 guidelines, of fifteenyears;
enhanced the sentence within therange asappropriatefor the enhancement factors; and then reduced
the sentence within the range based upon the appropriate mitigating factors. Tenn. Code Ann. § 40-
35-210(e) (1989). Therefore, wereview the defendant’ s sentence de novo without the presumption
of correctness.

D. Application of Enhancement Factors

Accordingto pre-July 1,1995 sentencing guidelines, if there are enhancement factors, but no
mitigating factors, thetrial court may set the sentence above the minimum. Tenn. Code Ann. § 40-
35-210(d). The trid court based its sentence upon four enhancement factors and no mitigating
factors. Thedefendant challengesonly two of thefour enhancement factors used indetermining his
sentence - enhancement factors (6) and (7).

The trid court found that the personal injuries sustained by the victim were “particularly
great,” and, accordingly, it applied enhancement factor (6) to the offense of rape of achild. Tenn.
Code Ann. 8§ 40-35-114(6). In making this determination, the trial court relied on the victim's
testimony and her grandfather’s testimony at the sentencing hearing. The victim testified that she
receives weekly counseling and experiences emotional and psychological problems. The victim
stated that she does not like to see her family members because they are aware of the rape. The
victim’'s grandfather also testified to the rgpe’s detrimental effects upon his granddaughter. Our
supreme court has held that enhancement factor (6) may be applied, in the absence of expert
tesimony, where there is specific and objective evidence demonstrating how the victim’sinjury is
more seriousthan that which normally resultsfrom thisoffense. Statev. Arnett, 49 S.W.3d 250, 260-
61 (Tenn. 2001). Thevictim’'sown testimony, aswell as the testimony of witnesses associated with
the victim, may be presented to support the application of enhancement factor (6). 1d. at 261. The
record supports the trial court’s application of enhancement factor (6).

We now consider the propriety of the trial court’s application of enhancement factor (7)
regarding whether the defendant committed the offenses to gratify his desire for pleasure or
excitement. Tenn. Code Ann. 8 40-35-114(7). Our supreme court has held that because pleasure or
excitement is not an essential element of the offense of rape, Tennessee Code Annotated section 40-
35-114(7) may be used to enhance adefendant’ s sentencefor such an offense. Statev. Kissinger, 922
S.W.2d 482, 489 (Tenn. 1996). The same reasoning appliesto rape of achild. See Tenn. Code Ann.
88 39-13-501, -502, -503, -522. Motivation for sexud gratification may beproven by overt remarks,
sexual displays, or by showing the defendant fondled, kissed, or behaved in a sexual manner. State
v. Williams, 920 S.\W.2d 247, 260 (Tenn. Crim. App. 1995); seealso, .., Arnett 49 SW.3d at 262;
State v. Michael Anderson Peek, 2000 Tenn. Crim. App. LEXIS 352, No. E1998-00038-CCA-R3-
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CD, 2000 WL 565129, at *27 (Tenn. Crim. App. at Knoxville, May 3, 2000). However, the record
does not reflect any discussion or testimony revealing whether the defendant engaged in any overt
sexua displays or mannerisms outside the act of the penetration. The State bears the burden of
demonstrating that the offender was motivated by adesirefor pleasure or excitement. Statev. Spratt,
31 S.W.3d 587, 608 (Tenn. Crim. App. 2000). The State hasfailed to cite any authority that would
support the application of evidence concerning sexual gratification inthiscase. Our supreme court
has emphasized the importance of the State’s responsibility to make a showing in the record of
situations where the evidence demonstrates the defendant’ s motivation was to gratify a desire for
pleasure or excitement. See Arnett, 49 SW.3d at 250 (Tenn. 2001). The State did not meet its
responsibility in adequately proving enhancement factor (7).

Furthermore, the trial court did not articulate what evidence it relied upon in applying
enhancement factor (7). Thetrial court isrequired to place“on the record either orally or in writing
what enhancement or mitigating factors it found, if any, as well as findings of fact as required by
Tennessee Code Annotated § 40-35-209.” Tenn. Code Ann. § 40-35-210(f). Thetrial court did not
give any reason for applying this enhancement factor other than stating, “It is a proper enhancing
factor to consider and would be considered in this case asan enhancingfactor, the burden having been
carried.” Becausetherecord isdevoid of any evidence of the defendant’ s motivation to seek sexual
gratification, we find that enhancement factor (7) was improperly applied. The defendant did not

chall enge theimpropriety of enhancement factors(1) and (15), thereby conceding totheir application.

E. Sentence | mposed

Because the trial court erred in applying sentencing guidelines in accord with the date of the
offenseand improperly applied enhancement factor (7), we address whether the sentenceislikewise
improper. Rape of achildisaClass A fdony, and the defendant falls within the range of fifteento
twenty-fiveyears. Tenn. Code Ann. 8§ 39-13-522(b). From this point, we begin at the presumptive

minimum sentence of fifteen yearsand apply the above-mentioned enhancement factors. Theweight
given to “each factor isleft to thetrial court’ sdiscretion” aslong asit comports with the sentencing
principles and purposes of our code and aslong asits findings are supported by the record. Statev.
Santiago, 914 SW.2d 116, 125 (Tenn. Crim. App. 1995). In the instant case, the record does not
reflect any language to support the application of enhancement factor (7). Furthermore, the
defendant’ ssentence was not cal cul ated utilizing the minimum sentence requirementsin effect at the
time of this crime’s commission.

Thetrial court should haveimplemented pre-July 1995 sentencing guidelines, beginning the
defendant’ spresumptive sentence at the minimum. Tenn. Code Ann. §40-35-210(c), (d) (1990). The
State is correct, however, in its position that the facts may justify the imposition of the maximum
sentence. Because there are no mitigating factors and three enhancement factors applicable in
determining the sentence, thetrial court could have set the defendant’ s sentence above the minimum,
as long as the sentence was within in the range. Tenn. Code Ann. § 40-35-210(c) (1989). We
conclude the best course to correct this error isto allow the tria court to resentence the defendant.
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I11. Conclusion

The conviction for rape of achild is affirmed and remanded for resentencing consistent
with this opinion.

JOHN EVERETT WILLIAMS, JUDGE



